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His Excellency, General Y. K. Museveni
The President of The Republic of Uganda
Kampala

PROCUREMENT OQF 50 MW THERMAL GENERATION POWER
PLANT AT MUTUNDWE IN KAMPALA BY THE ELECTRICTY
REGULATORY AUTHORITY

Your Excellency, this Office carried out an investigation into the
procurement of 50 MW Thermal Generation Power Plant at Mutundwe
in Kampala following the receipt of a complaint from one of the bidders
who participated in the bidding process alleging that the process was
unfair and untransparent.

The detailed Report on tlhe investigation together with the Executive
Summary and an Appendix is forwarded herewith. The salient features
of the Report are as follows: -

(i) ERA grossly misconceived and misinterpreted Lhe PP & DPA Act
that the process of 1ssuing a license under the Electricity Act was
not a procurement within the meaning of Section 3 of the PP &
DPA Act and therefore it was not subject te the PP & DPA Act
and Requlations:

(i) ERA falled to adhere to the statutory time limit prescribed by
Sections 30 (1} and 30 (3) of the Electricity Act in causing the
Notice of the Intended Applications te be published in the
Gazette and Newspaper. In the case of one bidder, African Power
Initiatives, ERA published the Motices outside the prescribed 30-
day maximum statutory tlme |ltmit while in the case of the other
hidder, Electro-Maxx, ERA failed to adhere to the prescribed 30-
day minimum statutory time limit for calling for comments from
directly interested parties and affected public agencies;

(i) ERA disregarded the statutory time |imit prescribed by the
provisions of Section 31 (1} of the Electricity Act for issuing of
Permits.
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{iv)

{v)

(v

(vil)

ERA issuer Fermits to African Power lnitiatives and Jacobsen
outside the srescribed 30-day maximum statutory time limit
within whizh the Permits were reguired to be issued. In the case
Clectro-Max:  ERA issued the Permit prematurely before the
deadline for receipt of comments fram divectly interested parties
and affectac public agencies had expired;

ERA purportad to invite other intending developers alongside
“dirgctly afizcted parties” and waffected public agencies” under
Section 30 (3) of the Electricity Act in the Notices published in
the Gazet » and National Newspaper for the Intended
Applicaticn:. from African Power lrutiatives and Jacobsen. The
Electricity .+ :t provided for a separale modality through which
intended dielopers could be invited;

ERA negie:ed and failed to cause the operationalisation of
Section 1.3 of the Electricity Act under which ERA was
empawered to put in place regulations with procedures to invite
application: for any licenses under the Electricity Act in a fair,
open and «ompetitive process.

ERA hag Lnerefore been processing Applications for licenses
without »racedures and atthough Saction 32 of the Electricity Act
also cbliye« FRA to use the PP & DPA Act, ERA did not do so;

ERA failed o ensure that the application of license submitted to
ERA by £frican Power Initiatives, Jacobsen and Electro-Maxx
includec :ie results of Environment Irnpact Assessments as
required . Section 33 (1) of the Electricity Act.

ERA, In fzct, on 16™ January 2006, wrote o the Applicants
illegally cranting a 3-month waiver on submission of results of
Environmnt Impact Assessments since such submission was a
mandatory requirement under Section 33 (1} of the Elactricity
Act and ERA did not possess the power to waive the
requirerm=nt;

ERA failed! to cause the notices of the application of license
submittel by African power Initiatives, Jacobsen and Electro-
Maxx to b published in the Gazette and & National Newspaper
as required by Section 35 {1) of the Electricity Act. This rendered

the apylcations of license cubmitted incurably defective,
irregular and incompetent in law;
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{vili} ERA did not plan the Procurement st the license Jointly with

{ix}

{x}

(xi)

{xii)

Ministry of Energy, PP & Dpa Authority, UBGCL and UETCL for
the procurement to be effective.

CDnsequently, ERA did not undertcka rhe Procurement of the
licanse jointly with VEGCL and UETC) despite the fact that the
Generation Plant wolld be transferre | t3 UEGCL at the end of
the BOT periad and the successiyul bicder would negotiate 5
Fower Purchase Agreement with UFET: L
ERA usurped the role of UEGCL ang UETCL by Purporting to
Conduct procurement for the Therma! Power Plant on behalf of
UEGCL and for electrical power on behall of UETCL. UEGCL and
UETCL were distinct Procuring & Disposing Entities within the
Meaning of Section 3 of the PP & Dpa 2t

ERA did not have powers to undertaie Procurement for UEGECL
and UETCL gnd heither digd Uegoy Aang UETCL delegate thejr
Procurement and disposal functions 1o ER4 in accordance with
Sectlon 39 of the PP & DPA Act and Regulationg 75, 76, 77 and

The members »f Evaluation Commitiae which purported to
evaluate the bjge for tha Applicatior  of licenses were not
recommended by the Procurement « Oisposal Unit and also
approved by the Contracts Committen ¢f ERA as required by

Section 37 of pp & DPA Act and Regulat.on 169 (2) of PP & DPaA
Reguiations;

Jacobsen attempted to alter the terms saairst which jr submitted
Its by indicating that it would transfer - . Thermal Plant to GoU
after wompleting the Installation ang that Gol would be the

borrower for the loan of 49.63Mm Eurgs fram Standard Chartered
Bank (London).

The attempt by Jacobsen wag contrary to Section 72 of the PP &
DPA Act ang Regulations 177 (1) and 77 {2} of the pp g DPA
Regulations, which prohibit the alteratic; - o the substance of 5
bid after the close of submissjon of bids;

Ministry of Energy also shifteg the location of the 50 Mw
Thermal Genaration Plant from Mutund.a: o Namanve despite
the fact the particulars submitted for Brocessng the Applications,
as required by Sections 29 angd 30 of i Electricity Act, were
specific to Mutundwe;



(xiif) ERA, Jacobsen and Ministry of Energy engaged in soliciting for a
Grant of 3.4M Eurcs on behalf of GoU, in connection with the bid
without the explicit approval and order from the Minister far
Finance.

This was contrary tg Sections 20 and 30 of the Public Finance &
Accountability Act, which prohibit such action without the explicit
Prior approval and order of the Minister for Finance.

In addition, Jacobsen wWas not a “public officer” within the
meaning of Scction 30 of the Public Finance & Accountability Act
and therefore did not Possess the authority or the capacity to
canvas for the Grant on behalf of Goll;

(xiv) Hon. Dr, Ezra Suruma, Minister of Finance, Planning & Ecoromic
Development failad to point out to Hon. Syda Bbumba, former
Minister for Energy & Mineral Development and ERA that
purporting te solicit for financial support on behalf of Gol
without his expiicit approval and requisite order was contrary to
Sectfons 20 and 30 of the Public Finance & Accountability Act, He

Hen. Dr, Suruma also instructed Hon, Mwesigwa-Rukutana to
hold the portfolio of Minister of Financa, Planning &% Economic
Development while he was out of the country and in doing so he
contravened provisions of Articles 113 (3) and 114 (4) of the
Constitution. Under Articles 113 (3} and 114 (4} only His
Execellency the President possesses the power to assign
responsible to Cabinet Ministers angd Ministers,

{xv) Hon. Mwesfgwa—Rukutana, former Minister for Finance (General
Duties), on 157 March 2006, while unconstitutionally holding the
portfolio for Minister of Finance, Planning and Ecenamic
Development, wrote to the Royal Norwegian Embassy in
Kampala to formally request for the Grant of 3.4M Euros on
behalf of Gou,

This was cantrary to Sections 20 and 30 of the Public Finance &
Accountability Act since the Minister of Finance, Planning &
Economic Development, had not Qiven Hon. Mwesigwa-Rukutana

the explicit approval and requisitc order aliowing him to request
for the Grant on behalf of GoU,

Your, Excellency, it is very evident that the Rrocess was characterized
with fundamental iNlegalities and irregularitias stemming from gross

e



misconception, rnisdirection 2nd misinterpretation and total disregard
of relevant provisfons of the Constitution, PP & DPA Act, Electricity Act
and Public Finance & Accountability.

Consequently, this Office concluded that the entire bidding process
was unfair, lacked any transparency and defeatad the principles of
objectivity and competitiveness through which valua for money could
be achieved and made appropriate recommendations, which include
the following: -,

(i) The notice of intended award of a license to Jacobsen should be
withdrawn and rescinded immediately, The entire procurement
process for the license to develop 2 SOMW Thermal Generation
Plant on BOT basjs should be comnmenced de novo {afresh) in
accordance with the Eiectricity Act, PP & DPA Act and PP & DPA
Requiations.

The new process should be conducted jointly with ERA, Ministry
of Energy, UETCL and UEGCL, in accordance with the Electricity
Act, PP & DPA Act angd PP & DPA Reguiations;

(i)  The numerous illegalities and irregularities as highlighted in the
main Report was clear evidence of negligence and incompetence
on the part of members of ERA and they should be held squarely
responsible for this state of affairs.

The Minister for Energy, in accardance with Section 8 {3) of the
Electricity Act, should natify members of ERA to show cause why
they should not vacate their Offices with a view to their removal
for behaving in a manner unbecoming of their Office, when they
conducted affairs of ERA with negligence ang incompetence;

(i)  ERA Chief Executive  Officer, Eng. Dr. F. Sebbowa was
responsible for the day-to-day management of ERA and ERA
should imimediately terminate his services for mismanagament
and incompetence. Mr, 1. Kweslgabo, ERA Secretary/Legar
Counsel, should also take responsibility and he should also be
removed from office since he falled to give praper legal advice;

(iv} The Minister of Finance, Planning & Economic Development
should internalize the provisions of the Constitution and Pubiic
Finance & Accountability Act tg facilitate his effective carrying
out of his functions at his level and whenever the Minister is in
doubt, he should seak advise from Hon, Attorney General, and




{¥) The Permanant Secretary, My Kabagambe-Kaliisa acted
negligently z;g without exercising diigence by referring the
Hroposed altaration of terms by Jacohsar to the Permanent
Secretary;‘S-:—::retary to the Treasury fgr abvice. He should have
refected the Proposal autright and the fzct that he did not dg so
s reasgnable graund to infer that he wgg FCTNG in had Faith

His Excelrency a5 the Appointing Autbcricy for the Permanent
Secretary, M, Kabagambe~i(aijfsa, shouid asi him to show cause
why he shoulg not be subjecteq to sevarg disciplinary actian,

By copy of this letter ang a copy of the RepoiT, “he Hon. Minister for
Energy & Mineral Deveiopment, 5 directeq LU @nsure that the
recommendations therein, are implement without apmy deiay,

~
Justice Fajth Mwondhf\
INSPECTOR GENERAL OF GOVERNMENT

Enc!

C.C. Hon. Minister for Finance, Plar:m'ng & Economin Lavelopment
Kampalg

Hon. Minjster far Energy & Minarg| Developmens
Kampala

Hon. Minjster for Ethics & Integrity
Kampala

The Permanent Sacretary
Hon. Minister for Energy & Minera) Developmer:
Kampaig

The Chairperson
Eiectricity Reguiatory Autharity
Kampala

The Chief Executive Officer
Electricity Regulatory Authority
Kampaig
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EXECUTIVE SUMMARY

IG received a ornplaint fram Electro-Maxx one of the bidders who
submitted a bid “a- the license to develop a 50MW Thermal Generation
plant on BOT besis at Mutundwe. The comalain: was against the notice
of intended aware of the license to Jacopscn on grounds that the
entire process -vas unfair and untransparent since ayaluation of the
bids was flawss and this disadvantaged Cluctro-Maxx and African
Power Initiative:, the other bidder who submit:ed a bid.

The Investigaticil established the process through which ERA arrived
at the decision to issue the notice of intenzed award of the license to
Jacobsen was characterized with  fundariental illegalities and
irreqularities. ~ ~ese stemmed from gross roisconcaption, misdirection
and misinterpritation and total disregard of 1+levant provisions of the
Constitution, #P & DPA Act, Electricity Ac: and Public Finance &
Accountability Acr. The illegalities and irregularities are highlighted in

detail in the mzin Report and include: -

(i) ERA groush misconceived and misinterpreted the PP & DPA Act
that the precess of issuing a license under the Electricity Act was
not a procurement within the meaning of Section 3 of the PP &
DPA Act and therefore it was not subject to the PP & DPA Act

and Regulations;

(il ERA fail=d to adhere to the statulory time limit prescribed by
Sections 33 (1) and 30 (3) of the tlatricity Act in causing the
Notice ¢f the Intended Applicatizns to be published in the
Gazette and Newspaper. In the casz of o7 bidder, African Power
Lnitiativi s, ERA published Lhe Notices cutside the prescribed 30-
day rnaxirmum statutory time limit whil2 in the case of the other



(i

{iv)

{v)

bidder, Efe:tro—Maxx, ERA failed tg adhore o the prescribed 30-

day minim: statutory time limit for Calling for fomments frgm
direct!y iNtoresteg parties ang affecred puglic Adencies;

ERA disregargey the statutory time lirmir Prescribed by the
Provisions ¢ Section 31 (1) of the Electrizity ace for issuing of
Permits,

ERA jssyaqg Permits tg African Powar Irivotives gng Jacobsen
outside the prescribeg 30-day maximurm slatutory time limit
Within which the Permits ware FeqQUired to e is5uad. In the case
Electro-Mayx ERA issueq the permit brematurely before the
deadline for receipt of comments from directy nteregted parties
and affecteq Lublic agencies had expired;

ERA purporte to invite othar intendirg devolupars alongside
“directiy affectag Parties” angd “affocted DUbke aenciagr under
Section 3p {3’ of the Electricity ACt in the metices pubilshed in
the Gazette and  Natigng) Newspaper Mr  the Intendegd
Applicationg fram Afflcan Power Initiativeg dns Jacchsen, The
EJectricity ACt provideg for a Separate Mozl trough which
intended develiperg could be Invited,

ERA, Neglacted ang failed to Cause the bEerEtlonalisation of
Section 119 Cf the Electricity act Urnder which ERA  wag
empowerad to Fut in place reguiations With praced ) res to invite
appiications for any licenseg under the Elecr_rff:ir:y Act in g fair,
open ang Lompelitive pracess,

ERA hag therefora been Processing Applicaticns o licenses
without Procedurss ang arthough Section 32 oy sz Electricity Act
alsn vbliged ERA "0 USa the pp & DPA Act, ERA dig ot do so;




{vi)

{vii)

(i}

(ix}

ERA failed to ensun: that the application of liccnge submitted to
ERA by African Power Initiatives, Jacobscn znd Electro-Maxx
included the results of Environment Impact Assessments as
required by Section 33 (1) of the Electricity acr.

ERA, in facl, on 15" January 2006, wroto ‘o the Applicants
ilegally granting a 3-month waiver on sub-ission of results of
Environment Impac: Assessments since such subrnission was a
mandatory requirement under Section 3 (1} of the Electricity
Act and ERA did not possess the power te  waive the
requirement;

ERA falled to caus: the notices of the apalization of license
submitted by African Power Initiatives, Jacobsen and Electro-
Maxx to be published in the Gazette and 3 Mational Newspaper
as required by Section 35 (1) of the Electricity Act. This renderad
the applications of license submitter incurably  defective,
irregular and incompetent in law;

ERA did not plan the procurement of Lhe license jointly with

Minfistry of Energy, P & DPA Authority, L.FGCL and UETCL for
the procurement to te effective.

Consequently, ERA did not undertake tho orocitrement of the
license jointly with UBGCL and UETCL despite the fact that the
Generation Plant would be transferred to LEGCL at the end of
the BOT period and the successful bidder wiuld negotiate a
Power Purchase Agresment with UETCL;

ERA usurped the role of UEGCL and UETCL by purporting to
conduct procurement for the Thermal Power P.ant on behalf of

UEGCL and for elaectrical power on behalf of VETCL, UEGCL and
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{x}

{xi)

{xii)
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UETCL were distinct Procuring & Disposing Entities within the
meaning of Section 3 of the PP & DPA Act,

ERA did not have powers to undertake procurement for UEGCL
and UETCL and neither did UEGCL and UETCL delegate thejr
pracurement and disposal functions to ERA in accordance with
Section 39 of the PP & DPA Act and Regulations 75, 76, 77 and
78 of the PP & DPA Regulations;

The members of Evaluation Comynittee  which purported to
evaluate the bids for the Application of licenses ware not
recommended by the Procurement & Dispasal Unit and also
approved by the Contracts Committee of ERA as required by
Section 37 of PP & DPA Act and Regulation 169 (2) of PP & DPA
Regulations,

Jacobsen attempted to aiter the terms against which it submitted
its by indicating that it would transfer the Thermal Plant ta Gol
after completing the installation and that GoU would be the
barrower for the loan of 49.63M Euros from Standard Chartered
Bank {Londen),

The attemnpt by Jacobsen was contrary to Section 72 of the PP &
DpPA Act and Regulations 177 (1) and 177 (2) of the PP & DPA
Regulations, which prohibit the alteration of the substance of g
bid after the close of susmission of bids;

Ministry of Energy also shifted the location of the 50 Mw
Therma! Generation Flant from Mutundwe to Namanve despite
the fact the particulars submitted for processing the Appiicaticns,
as required by Sections 29 and 30 of the Electricity Act, were
specific to Mutundwe;
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: .|I G ehalf of Gey W Canpaction with the hiqg
| Without the e olicit approval ang order fropm the Minister for
Finance,

In addition, Jicabsen Was not 5 "oubtic Officer within the
Meaning of Section 30 of the Public Finance & Ar:countabmty Act
and therefora Ao nog Posgess the atthoricy o the Capacity g
Canvas for the Grept on behalf of Gal;

{xiv) Han, pr, Ezry Swrma, Minister of Finance, Pfannmg & Economic

Hon, Or, Surmg alsg Instructeq Hon, Mwesiqwa—:‘%ukutana to
hold the Portfolio yf Ministar of Fmance, Pranrring & Ecormrnic

{xv) Hon, Mwesfgwa-Rukut\ana, former Minister for Finance {Genera|
Duties), on 15t March <006, whije unconstitutior:alry holding the
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portfolio for Minister of Finance, plunnng and Ecenomic

Development, wrote to the Royal Nerwegian Embassy in
Kampala to formally request for the Grant of 3.4M Eures on
behalf of Gol,

This was contrary to Sections 20 and 30 ul e Public Finance &
Accountability Act since the Minister - Finance, Planning &
Economic Development, had net given Hen, Mwasigwa-Rukutana
the explicit approval and requisite order al'ewing him to request

for the Grant on behalf of GoU.

Cansequently, this Office concluded that the ertire bidding process

was unfair, lacked any transparency and deicared the principles of

objectivity and competitivenass through which walug for money could

ba achieved and made appropriate recommerdations, which include

the following: -.

(0

{in

The notice of intended award of a licensc to Jacobsen should be
withdrawn and rescinded immediately. The entire procurement
process for the license to develop a S0 Thermal Generation
Plant on BOT basis should be commencid de novoe {afresh) in
accordance with the Electricity Act, PP & DPA Act and PP & DPA

Regulations.

The new process should be conducted jzintly with ERA, Ministry
of Energy, UETCL and UEGCL, in accornance with the Electricity
Act, PP B DPA Act and PP & DPA Requlnrons,

The numerous illegalities and irregularitive as highlighted in the
main Report was clear evidence of negligence and incompetence
on the part of members of ERA and they should be held squarely
responsible for this state of affairs.

i
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(i)

(iv)

{v)

The Minister fo: tnergy, In accordance wilh Secticn 8 (3) of the

Electricity Act, sheuld notify members of ZRA to sPow cause why
they shoulo not vacate their Offices with 2 view Lo their removal
for behaving n a manner unbecorning of thel- Office, when they

conducted affairs of ERA with negligence ar incormpetence;

The numerous llegalities and irregularities =5 highlighted in the
main Report occurred when ERA Chief Executive Officer, Eng. Dr.
F. Sebbowa was responsible for the day-to-day management of
ERA and S=RA stould immediately terininate hs services for
mismanagemeant and incompetence. Mr. 1. Kwesigabo, ERA
Secretary/ _egal Counsel, should also taks responsibility and he
should aise be removed from office since hc failed to give proper

legal advice;

The Minisser of Finance, Planning & Economic Development
internalize thz provisions of the Constitutiz1 and Public Flnance
& Accountabllity Act to facilitate his effective carrying out of his
functions at his level and whenever the Minister is in doubt, he

should seek aidvise from Hon. Attorney General, and

The Permanent Secretary, Mr. Kubagambe-Kalisa acted
negiigently and without exercising diligence by referring the
proposed alteration of terms by lacebszn tc the Permanent
Secretary,/Secretary to the Treasury for advice. He should have
rejected the proposal outright and the fact that he did not do so

is reasonzbile ground to infer that he was wrting in bad faith

His Excellency the President, as the Appcinting Autherity for the
Permanert Secretary, Mr, Kabagambe-Kali'sa, should ask him to
show cause why he should not be subjected to severe
disciplinary action,

vii



